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Recently, the Supreme Court of the United States issued a ruling in Vance v. Ball State 
University, 133 S.Ct. 2434 (2013), clarifying the definition of a “supervisor” within the context 
of a Title VII discrimination lawsuit.  In the process, the Court gave businesses some 
guidance on how to limit liability for the discriminatory actions of certain employees. 
 

BACKGROUND 
 
A brief summary of the pre-Vance Title VII case law is helpful to understand the Court’s 
ruling.  Title VII makes it unlawful for an employer “to discriminate against any individual with 
respect to his compensation, terms, conditions or privileges of employment, because of such 
individual’s race, color, religion, sex, or national origin.”  42 U.S.C. § 2000e-2(a)(1).  Previous 
cases created a test for when an employer can be held liable for the discriminatory actions of 
one of its employees.  Under this test, the employer’s liability depends upon whether the 
harasser was a “supervisor.”  If the harasser is not a supervisor, the employer can be found 
liable only if it was negligent in controlling working conditions.  For example, the employer 
may be liable if it was aware of the harasser’s behavior and did nothing to correct the 
harassment.  On the other hand, if the harasser is a “supervisor,” the employer’s liability 
depends upon whether the harassment led to a “tangible employment action,” such as hiring, 
firing, failing to promote, reassignment with significantly different responsibilities, or a 
significant change in benefits.  If the harassment led to such a tangible employment action, 
the employer is strictly liable.  If not, the employer can avoid liability by establishing that: (1) 
the employer exercised reasonable care to prevent and correct the harassing behavior; and 
(2) the harassed employee failed to take advantage of the corrective measures. 
  
In establishing this framework for Title VII liability, the federal courts failed to adequately 
address one key factor: who is considered a “supervisor.”  Some federal circuits, including 
the Seventh Circuit (comprised of the federal courts in Illinois, Wisconsin, and Indiana) 
determined that a supervisor is someone with the ability to hire, fire, demote, promote, 
transfer or discipline an employee.  Other circuits adopted the broader definition promoted by 
the federal Equal Employment Opportunity Commission, which states that a supervisor is one 
who has the ability to exercise significant discretion over another’s daily work.  The Supreme 
Court agreed to hear the Vance case, in part to set a uniform federal precedent for the 
definition of a “supervisor” in this context. 
 

FACTS IN VANCE 
 
The facts of the Vance case were fairly straightforward.  Ms. Vance, an African-American, 
was a Catering Assistant for Ball State University.  Ms. Vance alleged that she was the 
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subject of racial discrimination and harassment by a Ms. Davis, who was a (Caucasian) 
Catering Specialist for the University.  The University took some steps to address the 
problem, but the harassment continued.  As a result, Ms. Vance sued the University, alleging 
that Ms. Davis was her supervisor and that the University was therefore strictly responsible 
for Ms. Davis’s creation of a hostile work environment.  Ms. Davis had the ability to direct Ms. 
Vance’s daily tasks, but she did not have the power to fire, demote, promote, transfer, or 
discipline Ms. Vance.  Therefore, the case hinged upon which definition of “supervisor” the 
Supreme Court deemed appropriate. 
 

THE SUPREME COURT’S DECISION 
 
The Supreme Court adopted the Seventh Circuit’s definition of “supervisor,” and held that an 
employee is only a supervisor if he or she has the power to cause “a significant change in 
employment status,” such as hiring, firing, failing to promote, reassigning with significantly 
different responsibilities, or changing benefits.  Under this test, Ms. Davis was not a 
supervisor, and therefore the University was not liable for her harassing behavior because it 
took steps to correct the situation, and Ms. Vance did not take advantage of those corrective 
measures. 
 

LESSON FOR ALL EMPLOYERS 
 
This ruling gives some clarity to business owners regarding their potential liability for a 
harassing employee.  An employer could potentially be liable if a supervisor – i.e., one with 
the power to hire, fire, promote, reassign, or cause a significant change in benefits – 
harasses other employees.  It may be possible for employers to limit their potential exposure 
by limiting the number of employees who have such authority.  However, bear in mind that 
the federal courts will not follow an employer’s strict definition of who is and is not a 
“supervisor” if those titles do not actually reflect who is acting in a supervisory role.  In Vance, 
the Supreme Court stated,  
 

“if an employer does attempt to confine decisionmaking power to a small number of 
individuals, those individuals will have a limited ability to exercise independent 
discretion when making decisions and will likely rely on other workers who actually 
interact with the affected employee....  Under those circumstances, the employer may 
be held to have effectively delegated the power to take tangible employment actions to 
the employees on whose recommendations it relies.” 

 
Also, it is important to remember that an employer still has a responsibility to control working 
conditions and exercise reasonable care to prevent and correct harassment in the workplace.  
Failing to do so will expose the employer to liability, regardless of whether the harassing 
employee is a supervisor.   
 
Rolewick & Gutzke recommends that you review your policies and procedures to ensure that 
you are able to adequately prevent and correct all forms of harassment in the workplace.  
Please call us if you need any assistance in reviewing or creating your anti-harassment 
policies. 


